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MLI (Multilateral Instrument) 

What is MLI? 

 On June 7, 2017 in Paris, MLI was signed by 68 countries including India. MLI has an effect of 
modifying the bilateral treaties entered between the countries which have signed the 
multilateral instrument. It is important to note that USA has not yet signed the MLI. 

 MLI is an instrument of the BEPS (Base Erosion Profit Shifting) project which is aimed at revising 
the tax framework by ensuring that profits are taxed where activities are carried out and value is 
created and there is no double non-taxation.  

 Carrying out these changes on treaty-by-treaty basis would have been extremely time 
consuming and negotiations would be inconsistent due to political conditions, etc. and therefore 
MLI was thought as a way to overcome these problems.  

 MLI provides flexibility to implement the changes and faster implementation of the provisions. 
While flexibility is provided to the countries, there are certain ‘minimum standards’  which every 
country will compulsorily have to adopt and there are also ‘reservations’ or ‘options’ by which a 
country can choose to not apply certain provisions of MLI. 

Composition of MLI 

The composition of MLI is as follows: 

 Article 1 ‒ Scope of the Convention 
 Article 2 ‒ Interpretation of Terms 
 Article 3 ‒ Transparent Entities 
 Article 4 ‒ Dual Resident Entities 
 Article 5 ‒ Application of Methods of Elimination of Double Taxation  
 Article 6 – Preamble of a Covered Tax Agreement  
 Article 7 – Prevention of Treaty Abuse  
 Article 8 ‒ Dividend Transfer Transactions  
 Article 9 ‒ Capital Gains from Alienation of Shares or Interests of Entities Deriving their Value 

Principally from Immovable Property  
 Article 10 ‒ Triangular PE  
 Article 11 ‒ Application of Tax Agreements to Restrict a Party’s Right to Tax its Own Residents  
 Articles 12 ‒ Artificial Avoidance of PE 
 Article 13 ‒ Artificial Avoidance of PE Status through the Specific Activity Exemptions  
 Article 14 – Splitting-up of Contracts 
 Article 15 – Definition of a Person Closely Related to an Enterprise  
 Article 16 – Mutual Agreement Procedure  
 Article 17‒ Corresponding Adjustments 
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Key Terms in MLI  

 Parties to MLI: 
The MLI is only applicable to the countries that have signed the MLI, ratified it in accordance 
with the domestic law (if applicable) and deposited the same with OECD depository and 3 
months have passed from the date of such deposit.   
 

 Covered Tax Agreements (CTA): 
After the MLI comes into force, the countries will have to notify the treaties to which they wish 
the MLI provisions to apply. The notified treaty/treaties are called as Covered Tax Agreement 
(CTA) and the provisions of the MLI will apply only if both the countries have notified a treaty as 
CTA. 
 

 Entry into Force: 
MLI enters into force on the first day of the month after the expiry of 3 calendar months from 
the date of which the signatories have deposited their instrument of ratification/ acceptance/ 
approval. 
For ex: If instrument is deposited on 15th November, 2017, MLI will come into force on 1st 
March, 2018. 
 

 Entry into Effect: 
The entry into effect of MLI is dependent on the type of taxation. 
For taxes withheld at source (like royalty, FTS, capital gains, etc.) – MLI will enter into effect on 
or after the first day of next calendar year or the date of MLI comes into force for both the 
parties, whichever is later. 
For this purposes, India has chosen to replace “calendar year” with “taxable year”. 
For ex: In the above example, MLI will come into force on 01st March, 2018. Thus, for India MLI 
shall come into effect from 01st April, 2018. But, for Singapore where calendar year is followed, 
MLI shall come into effect from 01st January, 2019.  
Indian resident can apply MLI with CTA from 01st April, 2018 where as a Singapore resident can 
apply MLI with same CTA from 01st January, 2019.  
For all other taxes (Business profits) – MLI will enter into effect from taxable period beginning 
on or after expiry of 6 months from CTA date.  
For ex: In the above example, MLI will apply to India for the FY 2019-20 (i.e. from 01st April, 
2019) whereas Singapore can apply MLI on or after 01st January, 2019. 
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 Mandatory Minimum Standards: 

Mandatory Minimum Standards refers to the compulsory provisions of MLI. If any country is a 
party to MLI, i.e. has signed and ratified the MLI, they will have to compulsorily adopt the 
provisions of these Minimum Standards. The Minimum Standards of the MLI are: 

Article 6 – Preamble of a Covered Tax Agreement  

Article 16 – Mutual Agreement Procedure  

 Reservations: 
While there are certain minimum standards that every party to MLI has to adopt, a country can 
‘reserve’ the right for the provisions of MLI to not apply in respect of provisions other than 
Minimum Standards. A country can choose to reserve the right for provisions to not apply to all 
CTAs or a subset of CTAs.  
Where one country reserves the right for provisions to not apply, they will not apply irrespective 
of other country reserving the right for such provision or not. 
Further, if a country neither notifies a provision nor reserves the applicability, that provision will 
be added to the CTAs. 
 

 Optional Provisions: 
In certain provisions of MLI, the countries are given an option to select from the various 
alternatives for the same issue. Unlike the reservations in which even if one party opts for 
reservation and the provisions shall not apply, in the case of Optional provisions both the 
countries will have to select the same option for the said option to apply.  
For example: If Country 1 has opted for Option B whereas Country 2 has opted for Option A, 
then none of the options are applicable for CTA between Country 1 and Country 2. 

Process for applying MLI provisions : 

1. Check whether both the countries are party to MLI. 
 

2. Check whether the MLI has entered into effect for resident country. 
 

3. Check whether both the countries notified the relevant DTAA to be CTA . 
 

4. Identify the relevant article. Check whether either country has opted for reservation for the 
provisions of MLI. If yes, then provisions do not apply. 
 

5. Check whether the same options are selected by the both the countries in case of Optional 
provisions. 

6. If all the conditions are satisfied, then the provisions of MLI are applicable and effect of the 
same will have to be considered along with the DTAA and Domestic Laws. 
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MLI and DTAA 

 MLI is an instrument of BEPS project whereas DTAA (Double Taxation Avoidance Agreements) is 
an agreement between 2 countries for tax administration. 

 Provisions of MLI shall impact and apply to DTAAs only on satisfaction of above conditions. In 
cases where all the conditions are satisfied, there are different types of compatibility clauses in 
MLI which define the relationship between MLI and DTAA (CTA).  

 If MLI provision applies “in place of” existing CTA provision, the existing provision CTA shall be 
replaced with MLI provision. This is applicable only if there is an existing provision. 

 If MLI provision “applies to” or “modifies” existing CTA provision, it only changes the application 
of existing CTA provision and does not replace it. This is applicable only if there is an existing 
provision. 

 If MLI provision applies “in absence of” CTA provision, the MLI provisions shall apply. This is 
applicable where there is no provision in CTA. 

 If MLI provision applies “in place of” or “in absence of” CTA provisions, then the provisions of 
MLI shall prevail irrespective of whether there is a provision in CTA or not. 

MLI and GAAR 

 Provisions of section 90 of the Income Tax Act, 1961 empower the DTAAs to override the 
provisions of domestic law except the provisions of GAAR. 

 General Anti Avoidance Rules are draconian provisions which may lead to denial of treaty 
benefits if it is established that there is an Impermissible Avoidance Agreement. It is a much 
feared law which gives huge powers to the revenue. The provisions of GAAR were made 
applicable from 01st April, 2017. 

 After the GAAR became applicable, on 01st June, 2017, India signed the MLI along with 67 other 
countries in Paris to prevent double non-taxation. MLI is considered to be lesser of the two evils. 
If GAAR overrides MLI, then even on satisfaction of these tests, treaty benefits may still be 
denied. 

 As per GAAR, revenue has the powers to lift the corporate veil whereas as per the MLI, there is 
Principal Purpose Test (PPT) and Limitation of Benefit (LoB) measures which if fulfilled shield 
entities.  

 Provisions of section 90 state that Central Government may enter into an agreement with 
government of other countries to provide tax relief, exchange of information, etc. MLI is not an 
agreement entered with Government of any other country. There is no clarity on whether the 
MLI is included under the provisions of section 90. Further, no amendment is brought in the 
domestic law to empower the MLI. 

As seen from above, the MLI’s introduction raises the question of which prevails over the other. As 
of now, GAAR is said to override all other provisions, but with introduction of MLI, there is no 
certainty or clarity as to what shall prevail. Thus, with the introduction of various new provisions not 
only in the domestic law but also in the treaties by way of MLI, it remains to be seen the way 
transactions are seen or dealt with by the tax authorities.  


